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✓ Sports Marketing

✓ Sponsorship

✓ Endorsements

✓ Image Use

✓ Coupon Marketing

✓ Behavioral Advertising

✓ Cause Marketing

✓ Cause Marketing

✓ Influencers

✓ Trademarks/Licensing

✓ Intellectual Property

✓ Children Marketing

✓ Financial Marketing

✓ Sweepstakes

✓ Contests

✓ Mobile Marketing

✓ Social Media

✓ Green Marketing

✓ Ambush Marketing





 YOU and your client have a LEGAL
OBLIGATION to ensure that any and every
claim or representation included in your
advertising material is TRUTHFUL, NOT
DECEPTIVE, or in any other way VIOLATES
THE APPLICABLE REGULATION.



 Waiting on an attorney to give the green-
light can frustrate departments that want to 
go to the market as quickly as possible. 

 Marketers need Legal in the marketing 
process to make sure their content doesn’t 
breach local rules and laws



 Non-compliance could translate to
penalties/fines and/or judgments against your
client or employer company, even a non
favorable settlement, in addition to serious
reputational damage.

 Incorporating Legal’s input early on in the 
creative process can resolve concerns and avoid 
delays down the road.



 Efficient Risk Management
 Aid business partners, not impede 

client goals



“Butmy competitor did
the exact same thing
and had no problems” Non compliance by a competitor 

does not exempt you from your 
obligation to comply with 
applicable regulation.



 Your lawyer’s obligation?

 To ensure your materials comply with 
applicable regulation.

 But what/which? Where? When? WHY?



 Any ad that constitutes or tends to constitute 
fraud, hoax, or that communicates or tends to 
communicate a false, confusing, or incorrect 
idea about an advertised good or service. Any ad 
that omits relevant facts about the product, 
good or service, thus limiting or depriving the 
consumer from taking informed and conscious 
decisions. 



 Express prohibition to use fine prints to 
contradict the main advertisement or to 
clarify false representations made thereto.

 The merchant must be in a position to uphold 
and prove all claims and offers that he 
intends to make, before printing or declaring 
them 



 Official Rules in compliance with 
“Reglamento de Sorteos del DACO”

 Beware of Social Media Policies
 Privacy Policy
 Abbreviated Rules in Promotional Material
 “No Purchase Necessary to Enter or Win”
 Winner Releases



 Avoid an illegal Lottery

▪ Have an Alternate Method of Entry

 Instant Win games are considered a 
Sweepstakes-Must comply with all 
Sweepstakes Regulation

 Recordkeeping – 1 Year



 When Official Rules are already published, 
any modification must be approved by the 
Secretary of the Department of Consumer 
Affairs

 Can take up to 10 working days



 Fines of up to a maximum of $10,000, per 
violation

 Penalties shall not deprive entrants of the right 
to seek damages.

 When the nature of the breach of these 
Regulations or the law warrants it, the Secretary 
may bring a criminal action against the offender.



 Prizes awarded through promotional 
campaigns must be considered by consumer 
when determining his/her taxable income

 Promoter should issue all necessary 
documentation for consumers income tax 
returns based on fair market value of prize 
(Form 480.6A).



 No chance involved. Winner selection is 
based on skill.

 An entry fee or purchase may be required.
 Regulation against deceptive practices and 

advertisements may apply.



 Should be made available to contestants 
prior to participation.

 T&C must disclose the standards that will be 
used to judge the entries.





 Growing market in Puerto Rico
 As of December 2018:

▪ 46,000 Licensed Users

▪ Each Licensed was consuming an approximate of 
$2,160 in medical marihuana products a year. 
That’s a total of $99.4 millions.



Junta Reglamentadora del Cannabis Medicinal , Departamento de Salud de PR

PATIENT IDs ISSUED AS OF FEBRUARY 1, 2019



Gobierno de Puerto Rico

Departamento de Salud

Junta Reglamentadora del Cannabis Medicinal

Reglamento 9038

2 de julio 2018

Reglamento para Manejar el Estudio, Desarrollo e
Investigación del Cannabis para la Innovación, 

Normas Aplicables y Límites



 Prohibits the following
▪ Images or illustrations that promote the recreational 

use of cannabis

▪ Images or illustrations of minors

▪ Images or illustrations of candy, toys, clowns, 
characters or animated characters and/or any cartoon 
designed to be attractive to children/minors.



Reglamento para Manejar el Estudio, Desarrollo e Investigación del 
Cannabis para la Innovación, Normas Aplicables y Límites



▪ Using product names that might be attractive to 
minors of might be false or deceptive

▪ Including the price of products as part of your 
advertising

▪ False or deceptive images or illustrations

▪ Marketing or promoting a medical cannabis 
product or authorized facility within a 100 feet 
distance from a school. 



▪ Marketing or advertising using coupon marketing
▪ Discounts

▪ BoGos

▪ Free product

▪ TV, Radio, Internet, Magazines, Newspapers, Email, 
Mobile devices

▪ Tours to medical cannabis authorized facilities as 
a marketing tool for the establishment.



▪ Authorized physicians will only be authorize 
themselves for the medical evaluation for medical 
cannabis treatment eligibility. 

▪ Pricing and products can only be advertised onsite 
at the dispensary or within the dispensary’s 
commercial websites.  All social media platforms 
are excluded (Facebook, Whatsapp, Instagram, 
Twitter, etc).



▪ Authorized growers and manufacturers will be 
able to provide orientations and their educational 
literature to medical professionals for them to 
learn about the products and their composition.  It 
is prohibited to give away free medical cannabis 
sample product . 



 Specific regulation on signage for Authorized 
Facilities (dispensaries)

▪ Authorized Facilities- not more than two on their 
facade.

▪ Size: Less than 60” x 60”

▪ Must include only their name and logo



 Cannabis remains illegal under federal law ( See 21 U.S.C. §
841 )

 In short, The Controlled Substances Act (“CSA”) prohibits:
▪ the use of the Internet to sell cannabis or help someone else 

sell cannabis; 
▪ use a communication facility—like the Internet—to sell cannabis 

or help someone else sell cannabis; 
▪ placing an ad to sell your own cannabis
▪ use the internet to advertise that you sell cannabis. 



 There are also no cases interpreting the CSA’s 
prohibition on the use of the internet to 
advertise the sale of cannabis in brick-and-
mortar state-legal dispensaries, but at least one 
court has suggested that web hosts which act 
as “intermediaries,” publishing advertisements 
to connect the advertiser with potential 
customers, cannot be liable for the content of 
the advertisements



 Of course, there are reasons to be cautious. 
At least one U.S. Attorney has claimed that 
newspapers, radio stations, and other media 
outlets that published advertisements for 
state-legal medical cannabis dispensaries are 
violating federal law



 Advertise Businesses, Not Products:

▪ Example- Ad with the name of your business rather 
than with the name of a product

 Follow State Law (and Require that Customers 
Do Too)

 Stop When You’re Told



 Beware of Health Claims-claims that cannabis 
has positive health effects must be 
substantiated with scientific research

 In the case of claims to treat or prevent a 
medical condition, that can mean double-blind, 
placebo-controlled testing conducted by 
qualified researchers to support the specific 
claims made in the ad.



 Little response to cannabis-based health 
claims by FTC

 Continued prohibition at the federal level 
may account for some of that inactivity



 Has issued a number of warning letters since at 
least 2015 directed to companies making health 
claims about dietary supplements containing 
cannabidiol, or “CBD”.

 But the FDA has taken no action against products 
touting the health benefits of marijuana, which 
unlike CBD is plainly illegal under federal law.





www.colorado.gov







 Super Shampoo (“The Brand”) wants to hire 
“Daniela la bien portada”, a famous 
influencer from Puerto Rico who has over 
200,000 followers on Instagram. The Brand 
wants to publish a series of videos on 
Daniela’s Instagram page in order to promote 
the launch of their new product.



 Who will create the content?
 Who’s the owner of the content?
 Do I have the right of using the Influencer’s 

image?
 Specific Date Requirements
 How, when and where



 What will the Influencer receive from the 
brand

 Disclosure obligation



 Guides concerning the use of endorsements 
and testimonials in advertising from the 
Federal Trade Commission

 Guidance-Voluntary compliance



 Why should you follow them?

▪ They provide suggestive practices that comply 
with the Federal Regulations. 

▪ Corrective action could be taken, after 
investigation, if practices are inconsistent with 
these guides. 



 It doesn’t matter how many followers an 
influencer may have. If there is a material 
connection between an endorser and an 
advertiser that connection should be clearly 
and conspicuously disclosed.



 Material connection: a connection that might 
affect the weight or credibility that 
consumers give the endorsement.

 Material connection could be a business or 
family relationship, monetary payment, or 
the gift of a free product



• Advertisers are responsible for ensuring that all 
express and implied claims that an ad conveys to 
reasonable consumers are truthful and sustained.

• Disclosures are necessary to avoid any misleading 
or deceptive advertising





1. Proximity and placement

2. Prominence

3. Repetition

4. Multimedia Messages and Campaigns

5. Understandable Language



 When making endorsements on Instagram, 
they should disclose any material connection 
above the “more” button

 Built in feature of “Sponsored” is not 
considered sufficient disclosure. 

 YouTube disclosures should be IN the video



 It’s up to the brand working with the 
influencers to make sure they are complying 
with disclosure, advertising, and other legal 
requirements.

 If a brand can’t substantiate a claim made in 
its advertising, an influencer can’t state that 
same claim about the brand/product either.
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